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DECLARATION 
OF COVENANTS, CONDITIONS AND RESTRICTIONS 

 
 This DECLARATION made on the date hereinafter set forth by M. J. BROCK & SONS, INC., 
hereinafter referred to as “Declarant”. 
 

WITNESSETH 
 
Whereas, Declarant is the owner of certain property in the City and County of Denver, State of 
Colorado, which is more particularly described as: 
 

Lots 1 through 24 Block 1, Lots 1 through 12 Block 2, 
Tracts A, B, C and D of INDIAN CREEK FILING NO. 4, 
Being a part of the Southwest quarter of Section 21 Township 4 
South , Range 67 West, of the 6th P.M. according to the plat 
Thereof recorded July 30, 1982, in the office of the Clerk and Recorder 
Of the City and County of Denver in Plat Book 29 at Pages 34 and 35. 

  
and, 
 
WHEREAS, Declarant will convey the said property, subject to the protective covenants, conditions, 
restrictions, reservations, liens and charges as hereinafter set forth, and 
 
WHEREAS, Declarant has caused to be incorporated under the laws of the State of Colorado, INDIAN 
CREEK ASSOCIATION, a non-profit corporation, for the purpose of exercising the functions herein 
described. 
 
NOW, THEREFORE, Declarant hereby declares that all of properties describes above shall be held, sold 
and conveyed subject to the following easements, restrictions, covenants, and conditions, which are for 
the purpose of protecting the value and desirability of, which shall run with the real property and be 
binding on all parties having any right, title or interest in the described properties or any part thereof, 
their heirs successors and assigns, and shall inure to the benefit of each owner thereof. 
 

ARTICLE I   
 

DEFINITIONS 
 
Section 1.  “Association” shall mean and refer to INDIAN CREEK ASSOCIATION, a Colorado non-
profit corporation, its successors and assigns. 
 
Section 2.  “Owner” shall mean and refer to the record owner, whether one or more persons or entitles, 
of a fee simple title to any Lot which is a part of the Properties, including contract sellers, but excluding 
those having such interest merely as security for the performance of an obligation. 
 
Section 3.  “Properties” shall mean and refer to that certain real property hereinbefore described, and 
such additions thereto as may hereafter be brought within the jurisdiction of the Association. 
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Section 4.  “Common Area” shall mean all real property (including the improvements thereto) owned by 
the Association for the common use and enjoyment of the Owners.  The Common Area to be owned by 
the Association at the time of the conveyance of the first lot is described as follows: 
 
  Tract “A”, “B”, “C” and “D”, INDIAN CREEK FILING NO. 4, 
  City and County of Denver, State of Colorado 
 
Section 5.  “Lot” shall mean and refer to a building site, together with the Residence located thereon, 
title to which is or will be conveyed in fee simple by reference to the numbered plots of land shown 
upon the recorded subdivision map of the Properties. 
 
Section 6.  “Residence” shall mean and refer to the individual residential dwelling unit constructed upon 
the Property as hereinafter defined. 
 
Section 7.  “Member” shall mean and refer to every person or entity who holds membership in the 
Association. 
 
Section 8.  “Mortgage” shall mean any mortgage, deed of trust or other document pledging a Lot as 
security for the payment of a debt or obligation including any executory land sales contract wherein the 
Administrator of Veterans Affairs (Veteran Administration) is seller, whether such contract is owned by 
the Veterans Administration or its assigns, and whether such  contract is recorded or not. 
 
Section 9.  “Mortgagee” shall mean any person, corporation, partnership, trust, company or other legal 
entity which takes, holds, owns, or is secured by a Mortgage. 
 
Section 10.  “Declarant” shall mean and refer to M. J. Brock & Sons, Inc., its successors and assigns if 
such successors or assigns should acquire more than one Undeveloped Lot within the Properties from 
the Declarant for the purpose of development. 
 

ARTICLE II 
 

PROPERTY RIGHTS 
 
Section 1.  Owners’ Easements of Enjoyment.  Every Owner shall have a right and easement of 
enjoyment in and to the Common Area which shall be appurtenant to and shall pass with the title to 
every Lot, subject to the following provisions: 
 

(a) The right of the Association to charge reasonable admission and other fees for the use of any 
recreational facility situated upon the Common Area, and to limit the number of guests of 
Owners on recreational facilities;' 

 
(b) The right of the Association to suspend the voting rights and right to use of the recreational 

facilities by an Owner for any period during which any assessment against his Lot remains 
unpaid; and for a period not to exceed 60 days for any Infraction of its published rules and 
regulations; 

 
(c) The right of the Association to dedicate or transfer all or any part of the  Common Area to 

any public agency, authority, or utility for such purposes and subject to such conditions as 
may be agreed to by the Members.  No such dedication or transfer shall be effective unless  
an instrument agreeing to such dedication or transfer signed by two-thirds of each class of 
Members has been recorded. 
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(d) The right of the Association, in accordance with its Articles of Incorporation and Bylaws, to 
borrow money for the purpose of improving the Common Area and facilities and in aid 
thereof to mortgage or grant other security interests in the Common Area; provided, 
however, that the rights of any 

 
(e) Mortgagee shall be subject to the rights of the Members while any Mortgage or note is 

current and not in default, and further provided that no funds may be borrowed unless three-
fourths (3/4) of each class of Members agree to such action, and an instrument reflecting 
such agreement is recorded with the Clerk and Recorder of the City and County of Denver, 
State of Colorado.  No portion of the Common Area may be mortgaged or encumbered to 
secure such borrowing without the consent of three-fourths (3/4) of each class of Members, 
and all of the first Mortgagees of Lots within the Property (based upon one (1) vote for each 
Lot encumbered) which consent shall be evidenced by an instrument reflecting the same 
recorded with the Clerk and Recorder of the City and County of Denver, State of Colorado. 

 
(f) Declarant shall have the right at any time to use so much of the Common Area as it may 

deem necessary or advisable for the purpose of aiding in the construction, development and 
sales of Undeveloped Lots. 

 
Section 2.  Delegation of Use.  Any Owner may delegate, in accordance with the Bylaws, his right of 
enjoyment of the Common Area and facilities to the Members of his family, his tenants, or contract 
purchasers who reside in the Residence. 
 

ARTICLE III 
 

MEMBERSHIP AND VOTING RIGHTS 
 
Section 1.  Every Owner of a Lot which is subject to assessment shall be a Member of the Association.  
Membership shall be appurtenant to and may not be separated from ownership of any Lot which is 
subject to assessment.  Ownership of a Lot shall be the sole qualification for membership.  Transfer of a 
Lot shall automatically transfer membership in the Association and all rights of the transferor with 
respect to the Common Area. 
 
Section 2.  The Association shall have two classes of voting membership: 
 
 Class A.  Class A Members shall be all Owners, with the exception of the Declarant, and shall be 
entitled to one vote for each Lot owned.  When more than one person holds an interest in any Lot, all 
such persons shall be Members.  The vote for such Lot shall be exercised as they determine, but in no 
event shall more than one vote be case with respect of any Lot. 
 
 Class B.   The Class B member shall be the Declarant and shall be entitled to three (3) votes for 
each Lot owned.  The Class B membership shall cease and be converted to Class A membership on the 
happening of either of the following events, whichever occurs earlier: 
 

(a) when the total votes outstanding in the Class A membership equal the total votes 
outstanding in the Class B membership, or 

 
(b) on December 31, 1986. 
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ARTICLE IV 
 

COVENANT FOR MAINTENANCE ASSESSMENTS 
 
Section 1.  Creation of the Lien and Personal Obligation of Assessments.  The Declarant, for each Lot 
owned within the Properties, hereby covenants, and each Owner of any Lot by acceptance of a deed 
therefor, whether or not it shall be so expressed in such deed, is deemed to covenant and agree to pay to 
the Association: (1) annual assessments or charges, and (2) special assessments for capital 
improvements, such assessments to be established and collected as hereinafter provided.  The annual and 
special assessments, together with interest and cost of collection including reasonable attorney’s fees, 
shall be a charge on the land and shall be a continuing lien upon the property against which each such 
assessment is made.  Each such assessment, together with interest, costs, and reasonable attorney’s fees, 
shall also be the personal obligation of the person who was the Owner of such property at the time when 
the assessment fell due.  The personal obligation for delinquent assessments shall not pass to his 
successors in title unless expressly assumed by them. 
 
Section 2.  Purpose of Assessments.  The Assessments levied by the Association through its Board of 
Directors shall be used exclusively for the purpose of promoting the recreation, health, safety and 
welfare of the residents in the Properties and in particular for the services and facilities devoted to this 
purpose and related to the use and enjoyment of the Common Area; cause the exteriors of the 
Residences situated upon the Lots to be painted and maintain, repair and replace sanitary sewer lines 
pursuant to Article V hereof; maintain landscaped parking islands, and any such other maintenance or 
improvement obligations deemed desirable or which may be incurred by virtue of agreement with the 
City and County of Denver or other governmental authorities; and, maintain sere service lines from the 
entry of each such line into the foundation of each Residence to the public sewer main.  The assessments 
shall further be used to provide adequate insurance of any and all types and amounts deemed necessary 
by the Board of Directors and as provided in Article XII hereof, and to provide such reserves as may be 
deemed necessary in order to accomplish the objects and purposes of the Association. 
 
Section 3.  Maximum Annual Assessment.  Until January 1 of the year immediately following the 
conveyance of the first Lot to an Owner, the maximum annual assessment shall be Three Hundred Sixty 
Dollars ($360.00) per Lot. 
 

(a) From and after January 1 of the year immediately following the conveyance of the first Lot 
to an Owner, the maximum annual assessment may be increased each year not more than 
15% above the maximum assessment for the previous year without a vote of the 
membership. 

 
(b) From and after January 1 of the year immediately following the conveyance of the first Lot 

to an Owner, the maximum annual assessment may be increased above 15% by a vote of 
three-fourths (3/4) of each class of members who are voting in person or by proxy, at a 
meeting duly called for this purpose. 
 

(c) The Board of Directors may fix the annual assessment at an amount not in excess of the 
maximum. 

 
Section 4.  Special Assessments.  In addition to the annual assessments authorized above, the 
Association may levy, in any assessment year, a special assessment applicable to that year only for the 
purpose of defraying, in whole or in part, the cost of any construction, reconstruction, repair or 
replacement of a capital improvement upon the Common Area, including fixtures and personal property 
related thereto or damage to individual residences when the Owners of any such Residences fall or 
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refuse to properly repair or restore such damaged Residences.  Any such assessment shall have the 
assent of three-fourths (3/4) of the votes of each class of Members who are voting in person or by proxy 
at a meeting duly called for such purpose. 
 
Section 5.  Costs and Charges for Water and Sewer.  All costs and charges for domestic water and 
sanitary sewer services supplied to each Residence shall be billed directly to each Owner and paid by 
each Owner directly to the agency furnishing such water and sewer services. 
 
Section 6.  Notice and Quorum for Any Action Authorized Under Section 3 and 4.  Written notice of 
any meeting called for the purpose of taking any action authorized under Sections 3 or 4 shall be sent to 
all Members not less than 30 days nor more than 60 days in advance of the meeting.  At the first such 
meeting called, the presence of Members or of proxies entitled to cast sixty percent (60%) of all the 
votes of each class of membership shall constitute a quorum.  If the required quorum is not present, 
another meeting may be called subject to the same notice requirement, and the required quorum at the 
subsequent meeting shall be one-half (1/2) of the required quorum at the preceding meeting.  No such 
subsequent meeting shall be held more than 60 days following the preceding meeting.  
 
Section 7.  Uniform Rate of Assessment.  Except as hereinafter provided, both the annual and special 
assessments shall be fixed at a uniform rate for all Lots; provided, however, that the amount of such 
assessments on Lots owned by Declarant shall equal one-quarter (1/4/) of the assessment paid by 
Owners other than Declarant, and further provided the one-quarter (1/4/) assessment to be paid by 
Declarant shall cease at the time a certificate of occupancy has been issued in regard to the 
improvements constructed on a Lot owned by Declarant, and thereafter Declarant shall pay the full 
assessment with respect to said Lot. 
 
Section 8.  Date of Commencement of Annual Assessments:  Due Dates.  The annual assessments 
provided for herein shall commence as to all Lots on the first day of the month following the 
conveyance of the Common Area.  The first annual assessment shall be adjusted according to the 
number of months remaining in the calendar year.  The Board of Directors shall fix the amount of the 
annual assessment against each Lot at least thirty (30) days in advance of each annual assessment 
period.  Written notice of the annual assessment shall be sent to every Owner subject thereto.  The due 
dates shall be established by the Board of Directors.  The Association shall, upon demand, and for a 
reasonable charge, furnish a certificate signed by an officer of the Association setting forth whether the 
assessments on a specified Lot have been paid.  A properly executed certificate of the Association as the 
status of assessments on a Lot is binding upon the Association as of the date of its issuance. 
 
Section 9.  Effect of Nonpayment of Assessments – Remedies of the Association.  The Association may 
provide for the payment of the assessment in monthly installments.  Any assessment installment which 
is not paid when due shall be delinquent.  If the assessment installment is not paid within thirty (30) days 
after the due date, the assessment installment shall bear interest from the date of delinquency at the rate 
of twelve percent (12%) per annum.  The Association may bring an action at law against the Owner 
personally obligated to pay the delinquent installments.  In addition to such action or as an alternative 
thereto, the Association may file with the Clerk and Recorder of the City and County of Denver, a 
Statement of Lien with respect to the property, setting forth the name of the Owner, the legal description 
of the property, the name of the Association, and the amount of delinquent assessments then owing, 
which Statement shall be duly signed and acknowledge by the President or a Vice President of the 
Association, which shall be served upon the Owner of the Property by mail to the address of the 
property or at such other address as the Association may have in its records for the Owner of the 
Property.  Thirty (30) days following the mailing of such notice, the Association may proceed to 
foreclose the Statement of Lien in the same manner as provided for the foreclosure of mortgages under 
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the statues of the State of Colorado.  In either a personal or foreclosure action, the interest, costs and 
reasonable attorney’s fees with respect to the action.  No Owner may waive or otherwise escape liability 
for the assessments provided for herein by non-use of the Common Area or abandonment of his Lot. 
 
Section 10.  Subordination of the Lien to Mortgages. 

(a) The lien of the assessments provided for herein shall be subordinate to the lien of any first 
mortgage or deed of trust, and sale or transfer of any Lot shall not affect the assessment lien.  
However, the sale or transfer of any Lot as a result of court foreclosure of a mortgage, 
foreclosure through the Public Trustee, or any proceeding in lieu of foreclosure, shall   
extinguish the lien of such assessments as to payments thereof which became due prior to      
such sale or transfer, but shall not relieve any former Owner of personal liability therefore.       
No sale or transfer shall relieve such Lot from liability for any assessments thereafter    
becoming due or from the lien thereof. 

 
(b) The lien of the Association assessments shall be superior to any homestead or other      

exemption as is now or may hereafter be provided by Colorado or federal law.  The     
acceptance of a deed to land subject to this Declaration shall constitute a waiver of such 
exemptions as against said assessment lien. 

 
Section 11.  Exempt Property.  The following property subject to this Declaration shall be exempt from 
the assessments created herein; 
 

(a) All Properties dedicated to and accepted by a local public authority: 
 

(b) The Common Area. 
 
Section 12.  Notice to Mortgagee.  Upon written request of a first Mortgagee of any Lot, the Association 
shall report to such first Mortgagee any unpaid assessments or other defaults under the terms of this 
Declaration which are not cured by said mortgagee’s mortgagor within sixty (60) days.  In addition each 
first Mortgagee of a Lot which so requests in writing shall have the right to: 
 

(a) Inspect the books and records of the Association during normal business hours; 
 

(b) receive an annual financial statement of the Association within ninety (90) days following 
the end of any fiscal year of the Association; and 

 
(c) written notice of all meetings of the Association and to designate a representative to attend 

all such meetings. 
 
Section 13.   Mortgagee Rights.  First Mortgagees of Lots may, jointly or singly, pay taxes or other 
charges which are in default and which may or have become a charge against the Common Area or the 
improvements located thereon, and may pay overdue premiums on hazard insurance policy, for the 
Common Area.  First Mortgagees making such payments shall be owed immediate reimbursement 
therefore from the Association.  
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ARTICLE V 
 

ADDITIONAL MAINTENANCE 
 
In addition to maintenance upon the Common Area, the Association shall provide exterior maintenance 
upon each Lot which is subject to assessment hereunder, as follows:  (a) Painting of exterior wall 
surfaces; (b) maintain, repair and replace when necessary and appropriate sanitary sewer lines from the 
point of entry of such lines into the foundation of each Residence to the public sewer main. 
In the event that the need for maintenance or repair of the improvements or the sanitary sewer line on a 
Lot is caused through the willful or negligent acts of its Owner, or through the willful or negligent acts 
of the family, guests or invitees of the Owner of the Lot needing such maintenance or repair, the cost of 
such maintenance or repair shall be added to and become part of the assessment to which such Lot is 
subject. 
 

ARTICLE VI 
 

ARCHITECTURAL CONTROL COMMITTEE 
 
Section 1.  The Architectural Control Committee shall consist of five (5) persons appointed by the Board 
of Directors of the Association, provided, however, that until the entire project is completed and all Lots 
have been sold, Declarant shall appoint the Architectural Control Committee. 
 
Section 2.  Nothing shall be attached to a Residence constructed upon any Lot, no alteration in design or 
color or addition to the exterior of a Residence shall be made and no landscaping which results in a 
change in the grade of any of the Properties in relationship to adjoining parts of the Properties shall be 
performed, unless complete plans and specifications therefore (said plans and specifications to show 
exterior design, height, materials, color, location of the addition to the structure, plotted horizontally and 
vertically, general plan of landscaping, fencing, walls, windbreaks and the grading plan) shall have been 
submitted to and approved in writing by the Architectural Control Committee.  A copy of such plans and 
specifications as finally approved shall become the property of the Architectural Control Committee. 
 
Section 3.   Conformance with Plan.  The Architectural Control Committee shall exercise its best 
judgment to the end that all attachments, improvements, construction, landscaping and alterations to 
Lots or Residences on lands within the Properties conform to and harmonize with existing surroundings 
and structures.  For purposes herein it is noted that a surface drainage plan for the Properties provides 
for a ten (10) foot wide surface drainage between Residences which do not share a party wall.  Except in 
emergency no change in landscaping or grade shall be permitted which will impede the designed surface 
drainage. 
 
Section 4.  Procedures.  The Architectural Control Committee shall approve or disapprove all plans 
within thirty (30) days after submission.  In the event that the Architectural Control Committee fails to 
approve or disapprove such design and location within thirty (30) days after said plans and 
specifications have been submitted to it, approval will not be required and this Article will be deemed to 
have been fully complied with. 
 
Section 5.  Vote.  A majority vote of the Architectural Control Committee is required to approve a 
proposed improvement. 
 
Section 6.  Records.  The Architectural Control Committee shall maintain written records of all 
applications submitted to it and of all actions taken by it thereon, and such records shall be available to 
members for inspection at reasonable hours of the business day. 
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Section 7.  Liability.  The Architectural Control Committee shall not be liable in damages to any person 
submitting requests for approval or to any Owner by reason of any action, failure to act, approval, 
disapproval, or failure to approve or disapprove with regard to any matter within its jurisdiction 
hereunder. 
 
Section 8.  Variances.  The Architectural Control Committee may grant reasonable variances or 
adjustments from any conditions and restrictions imposed by this Article or Articles V and VII hereof in 
order to overcome practical difficulties and prevent unnecessary hardships arising by reason 
of the Application of the restrictions contained in this Article or Articles V and VII hereof.  Such 
variances or adjustments shall be granted only in case the granting thereof shall not be materially 
detrimental or injurious to the other property or improvements in the neighborhood and shall not militate 
against the general intent and purposes hereof. 
 

ARTICLE VII 
 

RESTRICTIONS 
 
Section 1.  General Plan.  It is the intention of the Declarant to establish and impose a general plan for 
the improvement, development, use and occupancy of the Properties which shall be binding on and inure 
to the benefit of the Owners and future Owners of the Properties, all thereof in order to enhance value, 
desirability and attractiveness of said property and to subserve and promote the sale thereof. 
 
Section 2.  Restrictions Imposed.  The Declarant hereby declares that all of the Properties shall be held 
and shall henceforth be sold, conveyed, used, improved, occupied, resided upon, hypothecated and held 
upon and subject to the following provisions, conditions, restrictions, agreements and covenants. 
 
Section 3.  Use of Common Area.   
 

(a) No use shall be made of the Common Area which will in any manner violate the statutes, 
rules or regulations of any governmental authority having jurisdiction over the Common 
Area. 

 
(b) No Owner shall place any structure whatsoever upon the Common Area, nor shall any 

Owner engage in any activity which will temporarily or permanently deny free access to any 
part of the Common Area to all Members. 

 
(c) The use of the Common Area shall be subject to such rules and regulations as may be 

adopted from time to time by the Board of Directors of the Association. 
 

(d) No use shall ever be made of the Common Area which will deny ingress and egress to those 
Owners having access to Lots by vehicle and otherwise is hereby expressly granted. 

 
(e) Damage to any portion of the Common Area and improvements located thereon caused by 

an Owner or his family or guests shall be paid for by said Owner.  The term “damage” shall 
not include ordinary wear and tear. 

 
Section 4.  Single Family Use.  Except for Common Areas, all Lots shall be used for private family 
residence purpose only.  No business or profession of any nature shall be conducted on any Lot or in any 
structure constructed thereon except as provided below. 
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(a) No building shall be erected, altered, placed or permitted to remain on any Lot other than the 
Residence and private garage originally constructed thereon, except that Declarant may use 
Undeveloped Lots, Lots and the Residences erected thereon for show homes and sales 
offices, field construction offices, storage facilities and general business offices. 

 
Section 5.  The Declarant will install over 50% of the surface area of the front yard of each Lot in grass 
sod with rock bordering the foundation of the dwelling, and each Owner will be responsible thereafter to 
reasonably maintain the grass lawn.  In the maintenance of such grass lawn the Owner shall not alter the 
surface grade of the Lot.  Other front yard landscaping consisting of trees and/or shrubs may be installed 
provided the plans for the same are approved by the Architectural Control Committee. 
 
Senate Bill 100, signed into law by Governor Owens, June 6, 2005 supersedes Section 5, effective 
January 1, 2006.  Section 1 37-60-126 (11) Colorado Revised Statutes is amended. Water 
Conservation and Drought Mitigation  
“Any section of a restrictive covenant that prohibits or limits the installation or use of drought-tolerant 
vegetative landscapes, or requires cultivated vegetation to consist exclusively or primarily of turf 
grass s hereby declared contrary to public policy and, on that basis, that section of the covenant shall 
be unenforceable.” 
“Nothing in this subsection (of Senate Bill 100) shall preclude the Executive board of a Common 
Interest Community from taking enforcement action against a unit owner, who allows his or her 
existing landscaping to die: except such enforcement action shall be suspended during a period of 
water use restrictions declared by the jurisdiction in which the Common Interest Community is 
located…..” 
This bill still allows an HOA to set guidelines for xeriscaping. 
Any homeowner’s plan for xeriscaping still requires ACC approval. 
The application for project approval is available at the Indian Creek web site or from the Management 
and Maintenance office. 
See Page 2 of Senate Bill 100, full text on the Indian Creek web site at:  
http://www.indiancreekhoa.net/ . 

 
Section 6.  Rentals.  No room or rooms in any Residence or parts thereof may be rented or leased and no 
paying guests shall be quartered in any Residence.  Nothing herein contained, however, shall be 
construed as preventing the renting or leasing of an entire residence as a single unit to a single family. 
 
Section 7.  Animals.  No horses, cattle, sheep, goats, pigs, rabbits, poultry, or other animals of any 
description shall be kept or maintained on any properly subject hereto except that residents may keep 
dogs, cats or other animals which are bona fide household pets so long as such pets are not kept for 
commercial purposes and do not make objectionable noises or otherwise constitute a nuisance or 
inconvenience to any of the residents of adjacent properly. 
 
Section 8.  Temporary Structures.  No temporary house, trailer, garage or outbuilding shall be placed or 
erected upon any part of the Properties, and no Residence placed or erected upon any Lot shall be 
occupied in any manner at any time prior to its being fully completed in accordance with approved plans 
nor shall any Residence when competed be in any manner occupied until made to comply with all 
requirements, conditions and restrictions herein set forth; provided, however, that during the actual 
construction of a building on any Lot, necessary temporary buildings for storage of materials may be 
erected and maintained by the builder. 
 
Section 9.  Fences – Walls.  No fences except the fences originally constructed on or between Lots may 
be erected or maintained on any Lot.   

http://www.indiancreekhoa.net/
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Section 10.  The back yard of each Lot is to be enclosed by a fence to be constructed by Declarant.  The 
Owner of each Lot shall be responsible to maintain the part of any such fence which is on his property.  
To the extent that any part of a fence is on the line between two Lots, the provisions of Article IX 
pertaining to Party Walls shall apply.  In the event an Owner fails to properly maintain any part of his 
fence the Association shall advise such Owner, by letter mailed to the address of the Lot, that the 
fence is not in proper repair.  In the Owner falls, within thirty (30) days of the mailing of such notice, to 
put the fence in acceptable condition, the Association shall do so, and the cost thereof shall be added to 
and become a part of the assessment to which the Lot is subject. 
 
Section 11.  Burning.  No coal or other type of fuel which gives off smoke except wood shall be used for 
heating, cooking or any other purposes and no trash or garbage shall be burned on the premises. 
 
Section 12.  Miscellaneous Structures.  No advertising or signs of any character shall be erected, placed, 
permitted or maintained on any Lot other than a name plate of the occupant and street number and 
except  for a “for sale” or “for rent” sign not exceeding thirty by twenty-four inches (30” x 24”).  All 
types of refrigerating, cooking or heating apparatus must be concealed.  No garbage or trash cans or 
receptacles shall be maintained in an exposed and unsightly manner.  All antennas shall be installed 
inside the improvement on any Lot, and no aerial masts, radio or television antennas shall be mounted 
on the exterior of a structure except with the written consent of the Architectural Control Committee. 
 
FCC Rules regarding antennas 
In 1996, the Federal Communications Commission (FCC) adopted rules for Over-the-Air-Reception 
Devices (OTARD rules).  The OTARD rules prohibit restrictions on a property owner or tenant’s right 
to install, maintain, or use an antenna to receive video programming from direct broadcast satellites 
(DBS), broadband radio services (formerly referred to as multichannel multipoint distribution services 
or (MMDS), and television broadcast stations (TVBS).  For more information, visit the FCC’s web 
site at:  www.fcc.gov/mb/facts/otard.html 

 
Senate Bill 100, signed into law by Governor Owens, June 6, 2005 adds to Section 5, effective 
January 1, 2006.  Section 2 Part 1 of Article 33.3 of Title 38, Colorado Revised Statutes is amended 
BY THE ADDITION OF A NEW SECTION:  38-33.3-106.5 
“Not withstanding any provision in the declaration, bylaws, or rules and regulations of the association 
to the contrary, an association shall not prohibit any of the following: 

a) The display of the American flag by a unit owner/occupant on that unit owner’s/occupant’s 
property, in a window or on a balcony of the unit owner’s/occupant’s property if the flag is 
displayed in a manner consistent with the federal flag code. 

b) The display by a unit owner/occupant of a service flag bearing a star … during a time of war 
or armed conflict, on the inside of a window or door of the unit owner’s/occupant’s residence. 

c) The display of a political sign by a unit owner/occupant on that unit owner’s/occupant’s 
property in a window of the unit owner’s/occupant’s residence; ….. not earlier than 45 days 
before the day of an election and later than 7 days after an election.” 

The bill allows an HOA to adopt reasonable rules regarding the placement and size of flags and 
political signs. 
See Architectural Control Procedures/Guidelines for this issue and Pages 3-4 of Senate Bill 100 full 
text on the Indian Creek web site at: http://www.indiancreekhoa.net/ 

 
Section 13.  Property to be Maintained.  Each Lot at all times shall be kept in a clean, sightly and 
wholesome condition.  No trash, litter, junk, boxes, containers, bottles, cans, implements, machinery, 
lumber or other building materials shall be permitted to remain exposed upon any Lot so that they are 
visible from any neighboring Lot or street.  In the event any structure is destroyed either wholly or 
partially by fire or any other casualty, said structure shall be promptly rebuilt or remodeled to conform 

http://www.fcc.gov/mb/facts/otard.html
http://www.indiancreekhoa.net/
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to this Declaration or all remaining portions of the structure, including the foundations, and all debris 
shall be promptly removed from the property.  Each Lot shall at all times be kept clear of weeds and 
other unsightly growth. 
 
Section 14.  No Noxious or Offensive Activity.  No noxious or offensive activity shall be carried on 
upon the Properties nor shall anything be done or placed on the Properties which is or may become a 
nuisance or cause embarrassment, disturbance or annoyance to others. 
 
Section 15.  No Hazardous Activities.  No activities shall be conducted on the Properties  and no 
improvements constructed on the Properties which are or might be unsafe or hazardous to any person or 
property.  Without limiting the generality of the aforegoing, no firearms shall be discharged upon any 
property; and no open fires shall be lighted or permitted on any property except in a contained barbecue 
unit while attended and in use for cooking purpose or within a safe and well-designed 
interior fireplace or except such campfires or picnic fires on property designated for such by the 
Association and except such controlled and attended fires required for clearing or maintenance of land. 
 
Section 16.  No Annoying Light, Sounds or Odors.  No light shall be emitted from any property which is 
unreasonably bright or causes unreasonable glare; no sound shall be emitted on any property which is 
unreasonably loud or annoying; and no odor shall be emitted on any property which is noxious or 
offensive to others. 
 
Section 17.  Restrictions on Parking and Storage.  Except as expressly heretofore provided, no Lot shall 
be used as a parking, storage, display or accommodation area for any type of house trailer, camping 
trailer, boat trailer, hauling trailer, running gear, boat or accessories thereto, motor driven cycle, non-
functioning automobile, truck or any type of van except as a temporary expedience for loading, delivery, 
emergency, etc.  The same shall be stored, parked or maintained wholly within the garage area of the 
improved site with the garage door in a closed position or in the back yard concealed from the street by 
the fence. 
 
Section 18.  Clothes Line and Storage.  No clothes lines, dog runs, drying yards, service yards, wood 
piles or storage areas shall be so located as to be visible from a street and/or public view. 
 
Section 19.  Garbage and Refuse Disposal. No garbage, refuse, rubbish or cuttings shall be deposited on 
any street, and not on any Lot unless placed in a suitable container suitably located, solely for the 
purpose of garbage pickup.  All equipment for the storage or disposal of such material shall be kept in 
clean and sanitary condition. 
 
Section 20.  Garage Doors.  All garage doors shall be kept in a closed position so that the contents 
therein are concealed from view from any other sites, from any Common Area and from the streets. 
 
Section 21.  Maintenance of Slopes.  Each Owner shall maintain the slopes upon his Lot at the slope and 
pitch fixed by the finish grading thereof, including watering and planting of the slopes. 
 
Section 22.  Maintenance of Drainage Pattern.  Each Owner of a Lot in said tract agrees for himself and 
his assigns that he will not in any way interfere with established drainage patters over his Lot from 
adjoining or other Lots in said tract.  For the purpose hereof, “established” drainage is defined as the 
drainage which occurred at the time the overall grading of said tract was completed by the undersigned 
Declarant. 
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ARTICLE VIII 
 

EASEMENTS 
 
The easements over and across the Common Area shall be those shown or provided for upon the 
recorded plat of INDIAN CREEK FILING NO. 4 and such other easements as may be established 
pursuant to the provisions of this Declaration of Covenants, Conditions and Restrictions. 
 

ARTICLE IX 
 

PARTY WALLS 
 
Section 1.  General Rules of Law to Apply.  Each wall and fence which is built as a part of the original 
construction of the homes upon the Properties and placed on the dividing line between two Lots shall 
constitute a party wall, and, to the extent not inconsistent with the 
provisions of this Article, the general rules of law regarding party walls and liability for property 
damage due to negligence or willful acts or omissions shall apply thereto. 
 
Section 2.  Sharing of Repair and Maintenance.  The cost of reasonable repair and maintenance of a 
party wall shall be shared by the Owners who make use of the wall in proportion to such use. 
 
Section 3.  Destruction by Fire or Other Casualty.  If a party wall is destroyed or damaged by fire or 
other casualty, any Owner who has used the wall may restore it, and if the other Owners thereafter make 
use of the wall, they shall contribute to the cost of restoration thereof in proportion to such use without 
prejudice, however, to the right of any such Owners to call for a larger contribution from the others 
under any rule of law regarding liability for negligent or willful acts or omissions. 
 
Section 4.  Weatherproofing.  Notwithstanding any other provision of this Article, an Owner who by his 
negligent or willful act causes the party wall to be exposed to the elements shall bear the whole cost of 
furnishing the necessary protection against such elements. 
 
Section 5.  Right to Contribution Runs With Land.  The right of any Owner to contribution from any 
other Owner under this Article shall be appurtenant to the land and shall pass to such Owner’s 
successors in title. 
 
Section 6.  Arbitration.  In the event of any dispute arising concerning a party wall, or under the 
provisions of this Article, each party shall choose one arbitrator, and such arbitrators shall choose one 
additional arbitrator, and the decision shall be by a majority of all the arbitrators. 
 

ARTICLE X 
 

DAMAGE OR DESTRUCTION 
 
Section 1.  Damage to Common Area.  In the event of damage or destruction to all or a portion of the 
Common Area due to fire or other disaster, the insurance proceeds if sufficient to reconstruct or repair 
the damage, shall be applied by the Association to such reconstruction and repair.  If the insurance 
proceeds with respect to the Common Area damage or destruction are insufficient to repair and 
reconstruct the damage or destroyed improvements located on the Common Area, the Association shall 
present to the Members a notice of a special assessment for approval by the membership in accordance 
with Article IV, Section 4.  If such assessment is approved, the Association shall make such assessment 
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and proceed to make such repairs or reconstruction.  If such assessment is not approved, the insurance 
proceeds may be applied in accordance with the wishes of the membership as expressed by the written 
consent of seventy-five percent (75%) of the Owners other than Declarant, except that the proceeds shall 
not be distributed to the Owners, unless made jointly payable to Owners and the first Mortgagees of 
their respective Lots, if any.  The assessment as to each Owner and Lot shall be equal to the assessment 
against every other Owner and Lot.  Such assessment shall be due and payable as provided by resolution 
of the Board of Directors, but not sooner than fifteen (15) days after written notice thereof.  The 
assessment provided for herein shall be a debt of each Owner and a lien on his Lot and the 
improvements thereon and may be enforced and collected by foreclosure proceedings in the courts. 
 
Section 2.  In the event of damage or destruction to any Residence and the Owner thereof shall fail or 
refuse to rebuild the same in accordance with Article IX, the Association shall rebuild and repair the 
Residence utilizing the proceeds of any insurance received by the Association on account of such 
damage or destruction along with any funds collected by the Association from an Owner under Article 
IX.  In the event such damage or destruction to a Residence is not covered by insurance 
and the Owner of such Residence does not pay the Association an amount sufficient to restore such 
Residence, then upon approval by the membership in accordance with Article IV, Section 4, the 
Association may levy a Special Assessment against all Owners to complete such restoration, if the 
Owner of the damaged or destroyed Residence refuses to reimburse the Association for all such sums 
expended for such restoration, the Association shall have a lien against the restored Residence which 
may be foreclosed in accordance with Article IV, Section 9. 
 

ARTICLE XI 
 

CONDEMNATION 
 
Section 1.  Condemnation.  If at any time or times during the continuance of ownership pursuant to this 
Declaration all or any part of the Common Area shall be taken or condemned by any public authority or 
sold or otherwise disposed of in lieu of or in avoidance thereof, the following provisions of this Article 
shall apply: 
 

(a) Proceeds.  All compensation, damages or other proceeds therefrom, the sum of which is 
hereinafter called the “Condemnation Award,” shall by payable to the Association. 

 
(b) Complete Taking. 

(1) In the event that all of the Common Area is taken or condemned , or sold or otherwise 
disposed of, in lieu of or in avoidance thereof, the Condemnation Award shall be 
apportioned among the Owners equally and payment of said apportioned amounts shall 
be made payable to the Owner and the first Mortgagee of his Lot jointly. 

(2) On the basis of the principal set forth in the last preceding paragraph, the Association 
shall as soon as practicable determine the share of the Condemnation Award to which 
each Owner is entitled. 

 
(c) Partial Taking. In the event that less than the entire Common Area is taken or  

condemned, or sold or otherwise disposed of in lieu of or in avoidance thereof, the 
Condemnation Award shall first be applied by the Association to the rebuilding and 
replacement of those improvements on the Common Area damaged or taken by the 
condemning public authority, unless seventy-five (75%) of the Owners and the first 
Mortgagees of all Lots agree otherwise.  Any surplus of the award or other portion  
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thereof not used for rebuilding and replacement, shall be used by the Association for the 
future maintenance of the Common Area. 

 
(d) The Association shall give any first Mortgagee of a Lot timely written notice of any 

condemnation proceedings or threat thereof. 
 

ARTICLE XII 
 

INSURANCE 
 
Section 1.  Insurance on Common Area.  The Association shall maintain insurance covering all 
improvements located or constructed upon the Common Area.  The Association shall maintain the 
following types of insurance on the improvements located on the Common Area. 
 

(a) A policy of property insurance in an amount equal to the full replacement value (i.e., 100% 
of current “replacement cost” exclusive of land, excavation and other items normally 
excluded from coverage) of the improvements located on Common Area with an “Agreed 
Amount Endorsement: or its equivalent, a “Demolition Endorsement” or its equivalent, and 
if necessary, an “increased Cost of Construction Endorsement” or “Contingent Liability 
from Operating of Building Laws Endorsement” or the equivalent, such insurance to afford 
protection against at least the following: 

(i) loss or damage by fire or other hazards covered by the standard extended coverage 
endorsement, and by sprinkler leakage, debris removal, cost of demolition, 
vandalism, malicious mischief, windstorm and water damage; and 

(ii) such other risks as shall customarily be covered with respect to projects similar in 
construction, location and use. 

 
(b) A comprehensive policy of public liability insurance covering all of the Common Area 

insuring the Association in an amount not less than One Million Dollars ($1,000,000.00) 
covering all claims for personal injury and/or property damage arising out of a single 
occurrence, such coverage to include protection against water damage liability, liability for 
non-owned and hired automobile, liability for property of others, and such other risks as 
shall customarily the covered with respect to projects similar in construction, location, and 
use. 

 
(c) The Association shall maintain adequate fidelity coverage to protect against dishonest acts 

on the part of officers, directors, trustees and employees of such Association and all others 
who handle or are responsible for handling funds of the Association.  Such fidelity bonds 
shall meet the following requirements. 

(i) all such fidelity bonds shall name the Association as an obligee; and 
(ii) such fidelity bonds shall be written in an amount equal to at least the estimated 

annual operating expenses of the Association, including reserves; and 
(iii) such fidelity bonds shall contain waivers of any defense based upon the exclusion 

of persons who serve without compensation from any definition of “employee” or 
similar expression. 

 
(d) All such policies of insurance shall contain waivers of subrogation and waivers of any 

defense based on invalidity arising from any acts of a member of the Association and shall 
provide that the policies may not be cancelled or substantially modified without at least ten 
(10) days prior written notice to all insureds, including the Mortgagees of any Residence.  
Duplicate originals of all policies and renewals thereof, together with proof of payment of 
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premiums, shall be delivered to any first Mortgagee of any Residence upon written request.  
The insurance shall be carried in blanket form naming the Association as the insured, as 
trustee for each of the Owners. 

 
Section 2.  Reappraisal.  The Association shall, at least every year obtain an appraisal for insurance 
purposes which shall be maintained as a permanent record, showing that the insurance in any year 
represents one hundred percent (100%) of the full replacement value of the improvements on the 
insurable Common Area. 
 
Section 3.  Notice of Damage.  The Association shall upon written request notify each first Mortgagee of 
a Residence wherever damage to the Common Area and the improvements situated thereon exceeds Ten 
Thousand Dollars ($10,000.00).  Said notification shall be delivered within fifteen (15) days after the 
event causing the damage. 
 

ARTICLE XIII 
 

GENERAL PROVISIONS 
 
Section 1.  Enforcement.  The Association, or any Owner, shall have the right to enforce, by any 
proceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens and charges 
now or hereafter imposed by the provisions of this Declaration.  Failure by the Association or by any 
Owner to enforce any covenant or restriction herein contained shall in no event be deemed a waiver of 
the right to do so thereafter. 
 
Section 2.  Severability.  Invalidation of any one of these covenants or restrictions by judgment or court 
order shall in no wise affect any other provisions which shall remain in full force and effect. 
 
Section 3.  Amendment.  The covenants and restrictions of the Declaration shall run with and bind the 
Properties for a term of twenty-five (25) years from the date this Declaration is recorded, after which 
time said covenants shall be automatically extended for successive periods of ten (10) years.  This 
Declaration may be amended only by an instrument signed by not less than ninety percent (90%) of the 
Owners of Lots within the Properties. 
 
Senate Bill 100, signed into law by Governor Owens, June 6, 2005 supersedes Section 3 effective 
January 1, 2006.  Section 8 C.R.S. 38-33.3-217 (1)(a) is amended. 
Necessary percentage of affirmative votes needed to amend a declaration may be no higher than sixty 
seven percent (67%).  Any association’s documents that specify a higher percentage will be deemed 
to read 67%. 
See Page 12 of Senate Bill 100, for the full text of this amendment on the Indian Creek web site at:  
http://www.indiancreekhoa.net/ 

 
Any such amendment must be properly recorded.  Notwithstanding the above, unless all of the first 
Mortgagees of Lots (based upon one vote for each first Mortgage owned or held) have given their prior 
written approval, the Association shall not be empowered or entitled to: 
 

http://www.indiancreekhoa.net/
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(a) by act or omission seek to abandon, partition, subdivide, encumber, sell or transfer the 
Common Area owned, directly or indirectly, by the Association for the benefit of the 
Owners (the granting of easements for public utilities or for other public purposes consistent 
with the intended use of such Common Area shall not be deemed a transfer within the 
meaning of this clause): 

 
(b) change the method of determining the obligations, assessments, dues or other charges which 

may be levied against an Owner; 
 

(c) by act or omission change, waive or abandon any scheme or regulations, or enforcement 
thereof, pertaining to the maintenance of the Common Area; 

 
(d) fail to maintain fire and extended coverage on insurable Common Area property on a current 

replacement cost basis in an amount not less than one hundred percent (100%) of the 
insurable value (based on current replacement cost); 

 
(e) use hazard insurance proceeds for losses to any of the Common Area for other than the 

repair, replacement or reconstruction of such Area; and 
 
Further, notwithstanding the foregoing, Declarant hereby reserves and is hereby granted the right and 
power, until such time as all Lots within the Property are conveyed by Declarant to record a Special 
Amendment to this Declaration to amend this Declaration; (i) to comply with the requirements of the 
Federal Housing Administration, the Veterans Administration, the Federal National Mortgage 
Association and/or the Federal Home Loan Mortgage Corporation; and/or (ii) to induce any of such 
agencies or entities to make, purchase, sell, insure or guarantee first Mortgagees of deeds of trust 
encumbering the Lots.  In furtherance of the foregoing, a power coupled with an interest is hereby 
reserved and granted to Declarant to make or consent to a special amendment on behalf of each Owner 
and Mortgagee.  Each deed, Mortgage, trust deed, other evidence of obligation or other instrument 
affecting a Lot and the acceptance thereof shall be deemed to be a grant and acknowledgement of, and a 
consent to the reservation of, the power of Declarant to make, execute and record special amendments. 
 
No special amendment made by Declarant shall affect or impair the lien of the first Mortgage or deed of 
trust upon a Lot or any warranties made by an Owner or a first Mortgagee in order to induce any of the 
above agencies or entities to make, purchase, insure or guarantee any first Mortgages on such Lots. 
 
Section 4.  Annexation.  Additional real property described on Exhibit “A” attached hereto and 
incorporated by reference herein may be annexed to the Properties by Declarant, its successors and 
assigns, and parcels of such additional real property may be designated as Common Area by Declarant 
without consent of the Owners at any time or times prior to December 31, 1986.  Said annexation shall 
occur when the Declarant records a certificate of annexation describing the real property which is to be 
annexed and on the date of recording of said certificate, said real property shall be deemed part of the 
Properties and shall be subject to all of the terms hereinabove set forth. 
Additional real property other than areas described on Exhibit “A” may be annexed to the Properties 
only with the consent of three-fourths (3/4) of each class of Members. 
 
Section 5.  FHA/VA Approval.  As long as there is a Class B Membership, the following actions will 
require the prior approval of the Federal Housing Administration or the Veterans Administration:  
Annexation of additional properties, dedication of Common Area, and amendment of this Declaration of 
Covenants, Conditions and Restrictions, provided any such agencies have insured or guaranteed or own 
any Mortgage secured by a Lot. 
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IN WITNESS WHEREOF, the undersigned being the Declarant herein, has hereunto set its hand and 
seal this 20th day of October, 1982. 
 
     M. J. BROCK & SONS, INC. 
 
ATTEST: 
 
_______________________   By:_________________________ 
Asst. Secretary          Jack R. Harter, Executive Vice President 
 
 
 
STATE OF COLORADO   ) 
      ) ss. 
CITY AND COUNTY OF DENVER ) 
 
The foregoing Declaration of Covenants, Conditions and Restrictions was acknowledged before me this 
20th day of October, 1982. by Jack R. Harter as Ex. Vice President and Richard Downing, as Asst. 
Secretary of M. J. BROCK & SONS, INC. 
 
 Witness my hand and official seal. 
 
 My commission expires: March 21, 1986 
       ____________________________ 
       Notary Public 
       Address: 718 17th Street, Suite 1950 
       Denver, Colorado  80202 
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EXHIBIT A 
 

TO 
 

DECLARATIONS OF COVENANTS, CONDITIONS AND RESTRICTIONS 
 

OF INDIAN CREEK 
 
 

All that land contained and included within the boundaries of Indian Creek Filing No. 3 a 
resubdivision of Indian Creek Filing No. 2, being a part of the Southwest quarter of Section 21, 
Township 4 South, Range 67 West, of the 6th P.M., City and County of Denver, State of Colorado.  
 
 
 



SENATE BILL 06-089 



NOTE: This bill has been prepared for the signature of the appropriate legislative 
officers and the Governor. To determine whether the Governor has signed the bill 
or taken other action on it, please consult the legislative status sheet, the legislative 
history, or the Session Laws. 

SENA TE BILL 06-089 

BY SENATOR(S) Hagedorn, McElhany, and Williams; 
also REPRESENT A TNE(S) Carroll M., and Larson. 

CONCERNING COMMON INTEREST COMMUNITIES. 

Be it enacted by the General Assembly of the State of Colorado: 

SECTION 1. 3 8-33 .3-l 03, Colorado Revised Statutes, is amended 
BY THE ADDITION OF A NEW SUBSECTION to read: 

38-33.3-103. Definitions. As used in the declaration and bylaws of 
an association, unless specifically provided otherwise or unless the context 
otherwise requires, and in this article: 

(21.5) "PHASED COMMUNITY" MEANS A COMMON INTEREST 

COMMUNITY IN WHICH THE DECLARANT RETAINS DEVELOPMENT RIGHTS. 

----- ---8ECTIOl~L2._ 3.8:.3-1...3_:J_Q6.5 _(l)_ {~).,_(1) (Q),._and_(!) -~),_!h.(: ______ _ 
introductory portion to 38-33.3-106.5 (I )(d), and 38-33 .3-106.5 (I ) (d) (II), 
(I) (d) ([V), and (1) (f), Colorado Revised Statutes, are amended, and the 
said 38-33.3-106.5 is further amended BY THE ADDITION OF A NEW 
SUBSECTION, to read: 

Capiial letters indicate new material added to existing statutes; dashes through words indicate 
deletions from existing statutes and such material not part of act. 



38-33.3-106.S. Prohibitions contrary to public policy - patriotic 
and political expression - emergency vehicles - fire prevention -
definitions. ( I) Notwithstanding any provision in the declaration, bylaws, 
or rules and regulations of the association to the contrary, an association 
shall not prohibit any of the following: 

(a) The display of the American flag bya ttnit owner on that A unit 
owner's property, in a window of the unit, ownct"s-residcnec, or on a 
balcony adjoining the unit ow11cr'5 ptopetty if the American flag is 
displayed in a manner consistent with the federal flag code, P .L. 94-344; 90 
stat. 810; 4 U.S.C. SECS. 4 to 10. The association may adopt reasonable 
rules regarding the placement and manner of display of the American flag. 
The association rules may regulate the location and size of flags and 
flagpoles, but shall not prohibit the installation of a flag or flagpole. 

(b) The display by--1n:mit-m,vner of a service flag bearing a star 
denoting the service of the OWNER OR OCCUPANT OF THE unit, ownet or OF 

a member of the mrit owner's OR OCCUPANf'S immediate family, in the 
active or reserve military service of the United States during a time of war 
or armed conflict, on the inside of a window or door of the unit. ownet's 
r esirlc nee- The association may adopt reasonable rules regarding the size 
and manner of display of service flags; except that the maximum 
dimensions allowed shall be not less than nine inches by sixteen inches. 

(c) (I) The display of a political sign by THE OWNER OR OCCUPANT 

OF a unit owner on that miit owner's property WITHIN THE BOUNDARIES OF 

THE UNJT or in a window of the unit; owner '5 residence, except that: 

(A) An association may prohibit the display of political signs earlier 
than forty-five days before the day of an election and later than seven days 
after an election day; AND 

(B) An association may regulate the size and number of political 
signs that may be placed on crttnit-owncr's property if the association's 
regulation is no n1ore restrictive-than-any applicable ei~wn, or eonnty 
ordinance that'Tegulates the-size and nan:rber ofpolittcal-sigm-on"t"CStdcntm 
pr'OJ'Cftr.ffthe-ciey-;-town;-orcomty-in which the-property is located does 

- --n ot regulate tne size ano nuntberofpo1ttical sigm-on"fesi:oettnatproperfy 
IN ACCORDANCE WITH SUBPARAGRAPH (Il) OF THIS PARAGRAPH (c). 

PAGE 2-SENA TE Bll.,L 06-089 



(II) The association shall pennit at least one political sign per 
political office or ballot issue that is contested in a pending election. with 
The maximum dimensions of EACH SIGN MA y BE LIMITED TO THE LESSER OF 
THE FOLLOWING: 

(A) THE MAXIMUM SIZE ALLOWED BY ANY APPLICABLE CITY, TOWN, 
OR COUNTY ORDINANCE THAT REGULA TES THE SIZE OF POLITICAL SIGNS ON 
RESIDENTIAL PROPERTY; OR 

(B) Thirty-six inches by forty-eight inches. 'Ot?'""a tmit owllCM 
property-: 

tfij (III) As used in this paragraph ( c ), "political sign" means a sign 
that carries a message intended to influence the outcome of an election, '" 
including supporting or opposing the election of a candidate, the recall of ·" 
a public official, or the passage of a ballot issue. 

(d) The parking of a motor vehicle by THE OCCUPANT OF a unit 
owiict on a street, driveway, or guest parking area in the common interest 
community if the vehicle is required to be available at designated periods 
at the anit own-er'! SUCH OCCUPANT'S residence as a condition of the tmit 
owne1 1:s OCCUPANT'S employment and all of the following criteria are met: 

(II) The mrit, ,wner OCCUPANT is a bona fide member of a volunteer 
fire department or is employed by ·an emergency service ptovider, as 
defined i:n section-'%9:-ti'=!Ol (1.6), €.R.S. A PRIMARY PROVIDER OF 
EMERGENCY FIRE FIGHTING, LAW ENFORCEMENT, AMBULANCE, OR 
EMERGENCY MEDICAL SERVICES; 

(IV) Parking of the vehicle can be accomplished without obstructing 
emergency access or interfering with the reasonable needs of other unit 
owners OR OCCUPANTS to use streets, and driveways, AND GUEST PARKING 
SPACES within the common interest community. 

(f) (I) The rcplacerr1:ent by-a-·mrit:-ow11e1 of cedar shakes or other 
flanmtable roofing ma:terialswittr-1101:tfla1mna:ble100fing-t1ffltcriffl-for-fire 
prevention orfn-e-suppression purpo~s: 

(II) The declaration-or-bylaws-ma; specify reasonable sta:Jtdards-for· 
the·co½or, appemanee;-and-genemh:n,e·t)fnonfl.anm18ble roofing ntate1ials 

PAGE 3-SENATE BILL 06-089 



--------

that-a~cplacc flannnabk roofing matc1 ials, bat may not require 
the-me-of nonflannnablc matc1ials that cxcccd-thet'eplaccmcr1t cost of-the 
flamrnm,lc 1natc1 ials for-whieh-tttcy a1c bein~abstitatcd. 

(2) NOTWITHSTANDING ANY PROVISION IN THE DECLARATION, 

BYLAWS, OR RULES AND REGULATIONS OF THE ASSOCIATION TO THE 

CONTRARY ,AN ASSOCIATION SHALL NOT REQUIRE THE USE OF CEDAR SHAKES 

OR OTHER FLAMMABLE ROOFING MA TERJALS. 

SECTION 3. 38-33.3-117 (1) (g), (1.5) (a), and (1.5) {e), Colorado 
Revised Statutes, are amended to read: 

38-33.3-117. Applicability to preexisting common interest 
communities. (1) Except as provided in section 38-33.3-119, the 
following sections shall apply to all common interest communities created 
within this state before July l , 1992, with respect to events and 
circumstances occurring on or after July l , 1992: 

(g) 38-33.3-122 and 38-33.3-123; ~ 

(1.5) Except as provided in section 38-33.3-119, the following 
sections shall apply to all common interest communities created within this 
state before July 1, 1992, with respect to events and circumstances 
occurring on or after January 1, 2006: 

( e) 38-3 3 .3"-2-fr, 

SECTION 4. 38-33.3-123 (l) (c), Colorado Revised Statutes, is 
amended to read: 

38-33.3-123. Enforcement - limitation. (1) (c) Fm each claim or 
defense, includmg-bnt-not-iimited to cot1ntc1claims, er-oss-claims, and 
thlrd-par ty cla-ims, and except as-otherwisepr'O"Vided inpmagi aph td) of this 
subs, c tinn:ft}; In any lcgal-proeceding CIVIL ACTION to enforce or defend 
the provisions of this article or of the declaration, bylaws, articles, or rules 
an,a-regfat1ons, the courfs lsffiitl awafiflotbe party pre"ailing on sueffel'aim 
,the p1evailing pa1ty 1s reasonable coHcetion costs and attorney fees, and 
costs, inc-tmcd Tn-asscrting OI defending the claiIIl AND COSTS OF 
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COLLECTION TO THE PREVAILING PARTY. 

SECTION 5. 38-33.3-124 (1), Colorado Revised Statutes, is 
amended to read: 

38-33.3-124. Legislative declaration - alternative dispute 
resolution encouraged - poHcy statement required. (I) (a) The general 
assembly finds and declares that the cost, complexity, and delay inherent in 
court proceedings make litigation a particularly inefficient means of 
resolving neighborhood disputes. Therefore, common interest communities 
are encouraged to adopt protocols that make use of mediation or arbitration 
as alternatives to, or preconditions upon, the filing of a complaint between 
a unit owner and association in situations that do not involve an imminent 
threat to the peace, health, or safety of the community. 

{b) ON OR BEFORE JANUARY 1, 2007, EACH ASSOCIATION SHALL 

ADOPT A WRITTEN POLICY SETTING FORTH ITS PROCEDURE FOR ADDRESSING 

DISPUTES ARISING BETWEEN THE ASSOCIATION AND UNIT OWNERS. THE 

ASSOCIATION SHALL MAKE A COPY OF THIS POLICY AVAILABLE TO UNIT 

OWNERS UPON REQUEST. 

SECTION 6. 38-33.3-209.4 ( I) and (2) (e), Colorado Revised 
Statutes, are amended to read: 

38-33.3-209.4. Public disclosures required - identity of 
association - agent - manager - contact information. ( 1) The association 
shaft ptovide to- aH tttrit ownerr,at least ~per-,ear, ., written notice 
statiog WITHIN NINETY DAYS AFTER ASSUMING CONTROL FROM THE 

DECLARANT PURSUANT TO SECTION 38-33.3-303 (5), THE ASSOCIATION 

SHALL MAKE THE FOLLOWING INFORMATION AVAILABLE TO UNIT OWNERS 

UPON REASONABLE NOTICE IN ACCORDANCE WITH SUBSECTION (3) OF THIS 

SECTION. IN ADDITION,IFTI-IEASSOCIATION'SADDRESS, DESIGNATED AGENT, 

OR MANAGEMENT COMPANY CHANGES, THE ASSOCIATION SHALL MAKE 

UPDATED INFORMATION AVAILABLE WITHIN NINETY DAYS AFTER THE 

CHANGE: 

(a) The name of the association; 

(b) The name of the association's designated agent or management 
company, if any; and 
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( c) A valid physical address and telephone number for both the 
association and the designated agent or management company, if any; 

( d) %e·noticc-wtt·afso-inclt1de The name of the common interest 
community; 

(e) The initial date of recording of the declaration; and 

(f) The reception number or book and page for the main document 
that constitutes the declaration. ff1hc-assoc:iation-1s address, designated 
agent, 0t rnanage11,cnt·'COtnpany-changes;-the assoeiatiorrmaHi,t'O\'ide aH 
nnit owners-wi-th-m-mnended notice within ninety days after the change. 

(2) Within ninety days after assuming control from the declarant 
pursuant to section 38-33.3-303 (5), and within ninety days after the end of 
each fiscal year thereafter, the association shall make the following 
information available to unit owners upon reasonable notice in accordance 
with subsection (3) of this section: 

(e) The results of any ITS MOST RECENT AVAILABLE financial audit 
or review; for the fisca1-j'C31-irmncdiatdy P'iCeeding-the-em1ent ammal 
disclosme; 

SECTION 7. 38-33.3-209.5 (1) {a), (1) (b) (VI), and (1) (b) (VII), 
Colorado Revised Statutes, are amended, and the said38-33.3-209.5 (1) (b) 
is further amended BY THE ADDITION OF A NEW SUBPARAGRAPH, 
to read: 

38-33.3-209.5. Responsible governance policies. (1) To promote 
responsible governance, associations shall: 

(a) Maintain ACCURATEANDCOMPLETE accounting records; ming 
genct'ally accepted aeeom1tir1g pr ineipfcs and 

(b) Adopt policies, procedures, and rules and regulations 
concemmg: 

(VI) Investment ol reserve funas;mnf 

(VH) Procedures for the adoption and amendment of policies, 
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procedures, and rules; AND 

(VII[) PROCEDURES FOR ADDRESSING DISPUTES ARISING BETWEEN 

THE ASSOCIATION AND UNIT OWNERS. 

SECTION 8. 38-33.3-217 (1) and (4), Colorado Revised Statutes, 
are amended to read: 

38-33.3-217. Amendment of declaration. (1) (a) (I) Except in 
eases of amendments that 1nay be executed by-a-deela:tant- tmde1 section 
38-33.:MeS (4) and (5), 3-S:3-H=z98-·ffl;--3S=-3B:.209 (6), 38-33.*ffl;-ffl' 
~33::r-222, by an association under seetion-3&-33.3-t<rl;-38-33:-3-206(4), 
38-33.~ (z}, 38=-33.-3-212;-38=-33:3::213, m -38-:3-3:-3:zt&fHtand-ftz)-; 
or by-1he disn iet-et,mt fo:t any eonnty-1harinclttdenth,rmry·portiorr'O'ftt 
eo1mno11 interestronununity under snbseeti on-fflof titis section, and e:x:eept 
as limited by subsection (4)--of ttris section, AS OTHERWISE PROVIDED IN 

SUBPARAGRAPHS (II) AND (III) OF THIS PARAGRAPH (a), the declaration, 
including the plats and maps, may be amended only by the affirmative vote 
or agreement of unit owners of units to which more than fifty percent of the 
votes in the association are allocated or any larger percentage, not to exceed 
sixty-seven percent, that the declaration specifies. Any provision in the 
declaration that purports to specify a percentage larger than sixty-seven 
percent is hereby declared void as contrary to public policy, and until 
amended, such provision shall be deemed to specify a percentage of 
sixty-seven percent. The declaration may specify a smaller percentage than 
a simple majority only if all of the units are restricted exclusively to 
nonresidential use. NOTHINGINTHISPARAGRAPH (a) SHALLBECONSTRUED 

TO PROHIBIT THE ASSOCIATION FROM SEEKING A COURT ORDER, IN 

ACCORDANCE WITH SUBSECTION (7) OF THIS SECTION, TO REDUCE THE 

REQUIRED PERCENT AGE TO LESS THAN SIXTY-SEVEN PERCENT. 

(II) IF THE DECLARATION PROVIDES FOR AN INITIAL PERIOD OF 

APPLICABILITY TO BE FOLLOWED BY AUTOMATIC EXTENSION PERIODS, THE 

DECLARATION MAY BE AMENDED AT ANY TIME IN ACCORDANCE WITH 

SUBPARAGRAPH (I) OF THIS PARAGRAPH (a). 

(III) THIS PARAGRAPH (a) SHALL NOT APPLY: 

(A) TO THE EXTENT THAT ITS APPLICATION IS LIMITED BY 

SUBSECTION ( 4) OF THIS SECTION; 
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(B) TO AMENDMENTS EXECUTED BY A DECLARANT UNDER SECTION 

38-33.3-205 ( 4)AND(5), 38-33.3-208 (3), 38-33.3-209(6), 38-33.3-210, OR 

38-33.3-222; 

(C) TO AMENDMENTS EXECUTED BY AN ASSOCIATION UNDER 

SECTION 38-33.3-107, 38-33.3-206 (4), 38-33.3-208 (2), 38-33.3-212, 
38-33.3-213, OR 38-33.3-218 (11) AND (12); 

(D) TO AMENDMENTS EXECUTED BY IBE DISTRICT COURT FOR ANY 

COUNTY THAT INCLUDES ALL OR ANY PORTION OF A COMMON INTEREST 

COMMUNITY UNDER SUBSECTION (7) OF THIS SECTION; OR 

(E) To AMENDMENTS THAT AFFECT PHASED COMMUNITIES OR 
DECLARANT-CONTROLLED COMMUNITIES. 

(b) (I) If the declaration requires first mortgagees to approve or 
consent to amendments, BUT DOES NOT SET FORTH A PROCEDURE FOR 

REGISTRATION OR NOTIFICATION OF FIRST MORTGAGEES, the association 
wffMAY: 

(A) Send a dated, written notice and a copy of any proposed 
amendment by certified mail to each first mortgagee at its most recent 
address as shown on the recorded deed of trust or recorded assignment 
thereof; AND 

(B) In addition, the association ~haH Cause the dated notice, together 
with information on how to obtain a copy of the proposed amendment, to 
be printed in full at least twice, on separate occasions at least one week 
apart, in a newspaper of general circulation in the county in which the 
common interest community is located. 

(II) A first mortgagee that does not deliver to the association a 
negative response within sixty days after the date of the notice SPECIFIED IN 

SUBPARAGRAPH (I) OF THIS PARAGRAPH (b) shall be deemed to have 
approved the proposed amendment. 

(Ill) THE NOTIFICATION PROCEDURE SET FORTH IN THIS PARAGRAPH 
- -------+b} 1S-NOT' MANDATORY. -fF TME CONSEN'r6F FIR.ST MOR:ro*GffiS-18:----~ 

OBTAINED WITHOUT RESORT TO IBIS PARAGRAPH (b), AND OTHERWISE IN 

ACCORDANCE WIIB THE DECLARATION, THE NOTICE TO FIRST MORTGAGEES 
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SHALL BE CONSIDERED SUFFICIENT. 

( 4) (a) Except to the extent expressly permitted or required by other 
provisions of this article, no amendment may create or increase special 
declarant rights, increase the number of units, or change the boundaries of 
any unit or the allocated interests of a unit in the absence of a vote or 
agreement of unit owners of units to which at least sixty-seven percent of 
the votes in the association, including sixty-seven percent of the votes 
allocated to units not owned by a declarant, are allocated or any larger 
percentage the declaration specifies. The declaration may specify a smaller 
percentage only if all of the units are restricted exclusively to nonresidential 
use. 

(b) THE SIXTY-SEVEN-PERCENT MAXIMUM PERCENTAGE STATED IN " 

PARAGRAPH ( a) OF SUBSECTION ( 1) OF THIS SECTION SHALL NOT APPLY TO 

ANY COMMON INTEREST COMMUNITY IN WHICH ONE UNIT OWNER, BY VIRTUE 

OF THE DECLARA TlON, BYLAWS, OR OTHER GOVERNING DOCUMENTS OF THE 

ASSOCIA TlON, IS ALLOCATED SIXTY-SEVEN PERCENT OR MORE OF THE VOTES 

IN THE ASSOCIATION. 

SECTION 9. 38-33.3-303 (2) and (4) (b), Colorado Revised 
Statutes, are amended, and the said 38-33.3-303 is further amended BY 
THE ADDITION OF A NEW SUBSECTION, to read: 

38-33.3-303. Executive board members and officers - powers 
and duties - audit. (2) EXCEPT AS OTHERWISE PROVIDED IN SUBSECTION 

(2.5) OF THIS SECTION: 

( a) If appointed by the declarant, in the performance of their duties, 
the officers and members of the executive board are required to exercise the 
care required of fiduciaries of the unit owners. 

(b) If not appointed by the declarant, no member of the executive 
board and no officer shall be liable for actions taken or omissions made in 
the performance of such. member's duties except for wanton and willful acts 
or om1ss10ns. 

(2.5) WITH REGARD TO THE INVESTMENT OF RESERVE FUNDS OF THE 

ASSOCIATION, THE OFFICERS AND MEMBERS OF THE EXECUTIVE BOARD SHALL 

BE SUBJECT TO THE STANDARDS SET FORTH IN SECTION 7-128-401, C.R.S.; 
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EXCEPT THAT, AS USED IN THAT SECTION: 

(a) "CORPORATION" OR "NONPROFIT CORPORATION" MEANS THE 

ASSOCIATION. 

(b) "DIRECTOR" MEANS A MEMBER OF THE ASSOCIATION'S EXECUTNE 

BOARD. 

(c) "OFFICER" MEANS ANY PERSON DESIGNATED AS AN OFFICER OF 

THE ASSOCIATION AND ANY PERSON TO WHOM THE EXECUTIVE BOARD 

DELEGATES RESPONSIBILITIES UNDER THIS ARTICLE, INCLUDING, WITHOUT 

LIMITATION, A MANAGING AGENT, ATTORNEY, OR ACCOUNTANT EMPLOYED 

BY THE EXECUTIVE BOARD. 

( 4) (b) (I) AT THE DISCRETION OF THE EXECUTIVE BOARD OR UPON 

REQUEST PURSUANT TO SUBPARAGRAPH (II) OR (III) OF THIS PARAGRAPH (b) 
AS APPLICABLE, the books and records of the association shall be subject to 

an audit, using generally accepted auditing standards, or a review, using 

statements on standards for accounting and review services, at hastnnee 
every-tw'O-yem-s by a AN INDEPENDENT AND QUALIFIED person selected by 

the excetttive board. Such person need not be a certified public accountant 

except in the case of an audit. A PERSON SELECTED TO CONDUCT A REVIEW 

SHALL HA VE AT LEAST A BASIC UNDERSTANDING OF THE PRINCIPLES OF 

ACCOUNTING AS A RESULT OF PRIOR BUSINESS EXPERIENCE, EDUCATION 

ABOVETHEHIGHSCHOOLLEVEL,ORBONAFIDEHOMESTUDY. THEAUDITOR 

REVIEW REPORT SHALL COVER THE AS SOCIA TIO N'S FINANCIAL STATEMENTS, 

'WHJCH SHALL BE PREPARED USING GENERALLY ACCEPTED ACCOUNTING 

PRINCIPLES OR THE CASH OR TAX BASIS OF ACCOUNTING. 

(II) An audit shall be required under this p ·aragraph (b) only when 

both of the following conditions are met: 

(A) The association has annual revenues or expenditures of at least 

two hundred fifty thousand dollars; and 

(B) An audit is requested by the owners of at least one-third of the 

units represented by the association. 

(III) A REVIEW SHALL BE REQUIRED UNDER THIS PARAGRAPH (b) 
ONLY WHEN REQUESTED BY THE OWNERS OF AT LEAST ONE-THIRD OF THE 
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UNITS REPRESENTED BY THE ASSOCIATION. 

tfffl (IV) Copies of an audit or review under this paragraph (b) shall 
be made available upon request to any unit owner beginning no later than 
thirty days after its completion. 

tf¥J (V) Notwithstanding section 38-33.3-117 (1.5) (h), this 
paragraph (b) shall not apply to an association that includes time-share 
units, as defined in section 38-33-110 (7). 

SECTION 10. 38-33.3-308 (I), (2 .5) (a), and (2.5) (b), Colorado 
Revised Statutes, are amended to read: 

38-33.3-308. Meetings. (1) Meetings of the unit owners, as the 
members of the association, shall be held at least once each year. Special 
meetings of the unit owners may be called by the president, by a majority 
of the executive board, or by unit owners having twenty percent, or any 
lower percentage specified in the bylaws, of the votes in the association. 
Not less than ten nor more than fifty days in advance of any meeting of the 
unit owners, the secretary or other officer specified in the bylaws shall 
cause notice to be hand delivered or sent prepaid by United States mail to 
the mailing address of each unit or to any other mailing address designated 
in writing by the unit owner. The notice of any meeting OF IBE UNIT 

OWNERS shall be physically posted in a conspicuous place, to the extent that 
such posting is feasible and practicable, in addition to any electronic posting 
or electronic mail notices that may be given pursuant to paragraph (b) of 
subsection (2) of this section. The notice shall state the time and place of 
the meeting and the items on the agenda, including the general nature of any 
proposed amendment to the declaration or bylaws, any budget changes, and 
any proposal to remove an officer or member of the executive board. 

(2.5) (a) Notwithstanding any provision in the declaration, bylaws, 
or other documents to the contrary, all meetings of the association and 
board of directors are open to every \.lllit owner of the association, or to any 
person designated by a unit owner in writing as the unit owner's 
representative. and all ttnit owners-or designated tcpt esentati~dcmrrg 
shatt-be-pennitted-to attend, listen, and speak-at an app1op1iate-titn~dt11ing 
the delibe1 at ions and proeeedings;-aeept=tnat~-rc.gt:dat==m=spccia¼ 
meetings of the-boffld, mrit o wna-s··whcrme-rn,t-board members 1nay not 
participate in any dcliberatiotrorrliscassion nnlcss·e,70ptessty so-authortzcd 
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by.t"'\'ote-of-the-majotrty·ohr-qnor'tttn-ofthe·bomd.-

(b) AT AN APPROPRIATE TIME DETERMINED BY THE BOARD, BUT 

BEFORE THE BOARD VOTES ON AN ISSUE UNDER DISCUSSION, UNIT OWNERS 

OR THEIR DESIGNATED REPRESENTATIVES SHALL BE PERMITTED TO SPEAK 

REGARDING THAT ISSUE. The board may place reasonable time restrictions 
on those persons speaking during the meeting. btttshaH pennit a tmit owner 
or a nnit owner's designated 1epresentative1o speak before the bomd takes 
fonnal-aetion-on-.m itcni m1derdiscnssion;-in--addition-to a:ny-otheJ' 
opportnnities to speak:- IF MORE THAN ONE PERSON DESIRES TO ADDRESS AN 

ISSUE AND THERE ARE OPPOSING VIEWS, the board shall provide for a 
reasonable number of persons to speak on each side of art THE issue. 

SECTION 11. 38-33.3-310 (1) (b) (I), Colorado Revised Statutes, 
is amended to read: 

38-33.3-310. Voting - proxies. (I) (b) (I) (A) Votes for 
CONTESTED positions on the executive board shall be taken by secret ballot. 
and; THIS SUB-SUBPARAGRAPH (A) SHALL NOT APPLY TO AN ASSOCIATION 

WHOSE GOVERNING DOCUMENTS PROVIDE FOR ELECTION OF POSITIONS ON 

THE EXECUTIVE BOARD BY DELEGATES ON BEHALF OF THE UNIT OWNERS. 

(B) AT THE DISCRETION OF THE BOARD OR upon the request of~ 
ot'"fflOJ"C TWENTY PERCENT OF THE unit owners WHO ARE PRESENT AT THE 

MEETING OR REPRESENTED BY PROXY, IF A QUORUM HAS BEEN ACHIEVED, a 
vote on any mhcr matter affecting the common interest community on 
which all unit owners are entitled to vote shall be by secret ballot. 

(C) Ballots shall be counted by a neutral third party or by a unit 
owner who is not a candidate, who attends the meeting at which the vote is 
hcid;-arrd who is selected at 1andom from a pool-of-t-wo or more sueh-mrit 
owners COMMITTEE OF VOLUNTEERS. SUCH VOLUNTEERS SHALL BE UNIT 

OWNERS WHOARESELECTEDORAPPOINTEDAT AN OPEN MEETING,INAFAIR 
MANNER, BY THE CHAIR OF THE BOARD OR ANOTHER PERSON PRESIDING 

DURING THAT PORTION OF THE MEETING. THE VOLUNTEERS SHALL NOT BE 

BOARDMEMBERSAND,INTHECASEOF ACONTESTEDELECTIONFORABOARD 

POSITJON, SHALL NOT BE CANDIDATES. 

(D) The results of the A vote TAKEN BY SECRET BALLOT shall be 
reported without reference to THE names, addresses, or other identifying 
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information OF UNIT OWNERS PARTICIPATING IN SUCH VOTE. 

SECTION 12. 38-33.3-310.5, Colorado Revised Statutes, 1s 

REPEALED AND REENACTED, WITH AMENDMENTS, to read: 

38-33.3-310.5. Executive board - conflicts of interest -
definitions. (l) SECTION7-128-501, C.R.S.,SHALLAPPLYTO MEMBERS OF 

THE EXECUTIVE BOARD; EXCEPT lHAT, AS USED IN THAT SECTION: 

(a) "CORPORATION" OR "NONPROFIT CORPORATION" MEANS THE 

ASSOCIATJON. 

(b) "DIRECTOR" MEANS A MEMBER OF lHEASSOCIA TION'S EXECUTIVE 

BOARD. 

( c) "OFFICER" MEANS ANY PERSON DESJGNA TED AS AN OFACER OF 

THE ASSOCIA TJON AND ANY PERSON TO WHOM THE BOARD DELEGATES 

RESPONSIBILITIES UNDER THIS ARTICLE, INCLUDING, WITHOUT LIMITATION, 

A MANAGJNG AGENT, ATTORNEY, OR ACCOUNTANT EMPLOYED BY THE 

BOARD. 

SECTION 13. 38-33.3-317 (2), (3), (4), and (7), Colorado Revised 

Statutes, are amended to read: 

38-33.3-317. Association records. (2) (a) EXCEPT AS OTHERWISE 

PROVIDED IN PARAGRAPH (b) Of THIS SUBSECTION (2), all financial and other 

records shall be made reasonably available for examination and copying by 

any unit owner and such owner's authorized agents. 

(b) (I) NOTWITHSTANDING PARAGRAPH (a) OF THIS SUBSECTION (2), 
A MEMBERSHIP LIST OR ANY PART THEREOF MAY NOT BE OBTAINED OR USED 

BY ANY PERSON FOR ANY PURPOSE UNRELATED TO A UNIT OWNER1S INTEREST 

AS A UNIT OWNER WITHOUT CONSENT Of lHE EXECUTIVE BOARD. 

(II) WITHOUT LIMJTING THE GENERALITY OF SUBPARAGRAPH (I) OF 

THJS PARAGRAPH (b ), WITHOUT THE CONSENT OF THE EXECUTIVE BOARD, A 

MEMBERSHIP LIST OR ANY PART THEREOF MAY NOT BE: 

(A) USED TO SOLICIT MONEY OR PROPERTY UNLESS SUCH MONEY OR 

PROPERTY WILL BE USED SOLELY TO SOLICIT THE VOTES OF THE UNIT 
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OWNERS IN AN ELECTION TO BE HELD BY THE ASSOCIATION; 

(B) USED FOR ANY COMMEROAL PURPOSE; OR 

(C) SOLD TO OR PURCHASED BY ANY PERSON. 

(3) The association may charge a fee, not-to WHICH MAY BE 
COLLECTED IN ADVANCE BUT WHICH SHALL NOT exceed the association's 
actual cost per page, for copies of association records. 

( 4) As used in this section, "reasonably available" means available 
during normal business hours, upon notice of five business days, OR AT THE 
NEXT REGUlARL Y SCHEDULED MEETING IF SUCH MEETING OCCURS WITHIN 
THIRTY DAYS AFTER THE REQUEST, to the extent that: 

(a) The request is made in good faith and for a proper purpose; 

(b) The request describes with reasonable particularity the records 
sought and the purpose of the request; and 

(c) The records are relevant to the purpose of the request. 

(7) This section shall not be construed to invalidate any provision 
of the declaration, bylaws, the corporate law under which the association is 
organized, or other documents that more broadly defines records of the 
association that are subject to inspection and copying by unit owners, or that 
grants unit owners freer access to such records; EXCEPT THAT THE PRIVACY 
PROTECTIONS CONTAINED IN PARAGRAPH (b) OF SUBSECTION (2) OF THIS 
SECTlON SHALL SUPERSEDE ANY SUCH PROVISION. 

SECTION 14. Repeal. 38-33.3-223, Colorado Revised Statutes, 
is repealed. 

SECTION 15. 38-35.7-102, Colorado Revised Statutes, 1s 
REPEALED AND RE~NACTED, WITH AMENDMENTS, to read: 

38-35.7-102. Disclosure - common interest community -
obligation to pay assessments - requirement for arcliUectura approva . 
( J) ON AND AFTERJ ANUAR Y 1, 2007, EVERY CONTRACT FOR THE PURCHASE 
AND SALE OF RESIDENTIAL REAL PROPERTY IN A COMMON INTEREST 

PAGE 14-SENATE BILL 06-089 



COMMUNITY SHALL CONTAIN A DISCLOSURE STATEMENT IN BOLD-FACED 

TYPE THAT IS CLEARLY LEGIBLE AND IN SUBSTANTIALLY THE FOLLOWING 

FORM: 

THEPROPERTY IS LOCATED WITHIN A COMMON 
INTEREST COMMUNITY AND IS SUBJECT TO THE 
DECLARATION FOR SUCH COMMUNITY. THE 
OWNER OF THE PROPERTY WILL BE REQUIRED 
TOBEAMEMBEROFTHEOWNER'SASSOCIATION 
FOR THE COMMUNITY AND WILL BE SUBJECT TO 
THE BYLAWS AND RULES AND REGULATIONS OF 
THE ASSOCIATION. THE DECLARATION, 
BYLAWS, AND RULES AND REGULATIONS WILL 
IMPOSE FINANCIAL OBLIGATIONS UPON THE 
OWNER OF THE PROPERTY, INCLUDING AN 
OBLIGATION TO PAY ASSESSMENTS OF THE 
ASSOCIATION. IF THE OWNER DOES NOT PAY 
THESE ASSESSMENTS, THE ASSOCIATION COULD 
PLACE A LIEN ON THE PROPERTY AND POSSIBLY 
SELL IT TO PAY THE DEBT. THE DECLARATION, 
BYLAWS, AND RULES AND REGULATIONS OF THE 
COMMUNITY MAY PROHIBIT THE OWNER FROM 
MAKING CHANGES TO THE PROPERTY WITHOUT 
AN ARCHITECTURAL REVIEW BY THE 
ASSOCIATION (OR A COMMITTEE OF THE 
ASSOCIATION) AND THE APPROVAL OF THE 
ASSOCIATION. PURCHASERS OF PROPERTY 
WITHIN THE COMMON INTEREST COMMUNITY 
SHOULD INVESTIGATE THE FINANCIAL 
OBLIGATIONS OF MEMBERS OF THE 
ASSOCIATION. PURCHASERS SHOULD 
CAREFULLY READ THE DECLARATION FOR THE 
COMMUNITY ANDTHEBYLAWSANDRULESAND 
REGULATIONS OFTHEASSOCIATION. 

(2) (a) THE OBLIGATION TO PROVIDE THE DISCLOSURE SET FORIB IN 

SUBSECTION (1) OF THIS SECTION SHALL BE UPON THE SELLER, AND, IN THE 

- - - - - Bl.ENI-OLIHE FAJUJRE BY THE SELLER TO PROVIDE THE WRITTEN 

DISCLOSURE DESCRIBED IN SUBSECTION (1) OF THIS SECTION, THE 

PURCHASER SHALL HA VE A CLAIM FOR RELIEF AGAINST THE SELLER FOR 
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ACTIJAL DAMAGES DIRECTLY AND PROXIMATELY CAUSED BY SUCH FAILURE 

PLUS COURT COSTS. IT SHALL BE AN AFFIRMATIVE DEFENSE TO ANY ClAIM 

FOR DAMAGES BROUGHT UNDER THIS SECTION THAT THE PURCHASER HAD 

ACTUAL OR CONSTRUCTIVE KNOWLEDGE OF THE FACTS AND INFORMATION 

REQUIRED TO BE DISCLOSED. 

(b) UPON REQUEST, THE SELLER SHALL EITHER PROVIDE TO THE 

BUYER OR AUTHORIZE THE UNIT OWNERS' ASSOCIATION TO PROVIDE TO THE 

BUYER, UPON PAYMENT OF THE ASSOCIATION1S USUAL FEE PURSUANT TO 

SECTION 38-33 .3-317 (3), ALL OF THE COMMON JJNTEREST COMMUNITY'S 

GOVERNING DOCUMENTS AND FINANCIAL DOCUMENTS, AS LISTED IN THE 

MOST RECENT AVAILABLE VERSION OF THE CONTRACT TO BUY AND SELL .... 
REAL EST A TE PROMULGATED BY THE REAL ESTA TE COMMISSION AS OF THE 

DATE OF THE CONTRACT. 

(3) THIS SECTION SHALL NOT APPLY TO THE SALE OF A UNIT THAT IS 

A TrME SHARE UNIT, AS DEFINED IN SECTION 38-33-110 (7). 

SECTION 16. 10-4-110.8 (5), Colorado Revised Statutes, is 
amended to read: 

10-4-110.8. Homeowner's insurance - prohibited practices -
definitions. (5) (a) In a common interest commllllity, as defined in section 
3 8-33.3-103 (8), C.R.S., a tmit owner may file a claim against the policy of 
the unit owner's association to the same extent, and with the same effect, as 
if the Wlit owner were an-addttifflffli: A named insured IF THE FOLLOWING 

CONDITIONS ARE MET: 

(I) THE UNIT OWNER HAS CONT ACTED THE EXECUTIVE BOARD OR THE 

ASSOCIA TJON'S MANAGING AGENT IN WRITING, AND IN ACCORDANCE WITH 

ANY APPLICABLE ASSOCIATION POLICIES OR PROCEDURES FOR 

OWNER-INITIATED INSURANCECLAIMS,REGARDING THE SUBJECT MATTER OF 

THE CLAIM; 

(II) THE UNIT OWNER HAS GIVEN THE ASSOCIATION AT LEASTFIFTEEN 

DAYS TO RESPOND IN WRITING, AND, IF SO RF-QUESTED, HAS GIVEN THE 

ASSOCIATION'S AGENT A REASONABLE OPPORTUNITY TO INSPECT THE 

(III) THE SUBJECT MA TIER OF THE CLAIM FALLS 'WITHIN THE 
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ASSOCIATION'S INSURANCE RESPONSIBILITIES. 

(b) THE ASSOCIATION'S INSURER, WHEN DETERMINING PREMIUMS TO 

BE CHARGED TO IBE ASSOCIATION, SHALL NOT TAKE INTO ACCOUNT ANY 

REQUEST BY A UNIT OWNER FOR A Cl.ARIFICA TION OF COVERAGE. 

SECTION 17. Safety clause. The general assembly hereby finds, 
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determines, and declares that this act is necessary for the immediate 
preservation of the public peace, health, and safety. 

Joan Fitz-Gerald 
PRESIDENT OF 
THE SENATE 

Karen Goldman 
SECRETARY OF 
THE SENATE 

APPROVED 

Bill Owens 

Andrew Romanoff 
SPEAKER OF THE HOUSE 

OF REPRESENTATIVES 

Marilyn Eddins 
CHIEF CLERK OF THE HOUSE 

OF REPRESENTATIVES 

GOVERNOR OF THE STATE OF COLORADO 
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